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SHOULD THE AUTOMOBILE PROPERTY DAMAGE LIABILITY
INSURANCE SYSTEM BE PRESERVED?
Robert I. Mehr* and Gary W. Eldred**
I. Introduction
The frequency and severity of automobile accidents are at levels that make
them of vital concern to those interested in problems facing the American public.
In 1970, property damage, wage losses, medical costs, and insurance company
administrative expenses associated with automobile accidents totaled more than
$13 billion.' If such items as compensation paid in excess of direct costs (e.g.,
pain and suffering) and the indirect burdens on government services (e.g.,
courts, police departments, and fire departments) were considered, the total
cost to society of automobile accidents would be much higher.
Efforts have been made and are continuing to be made by various segments
of society to discover effective ways to reduce accidents and accidental losses
involving the automobile. For example, some insurance companies, through
safety campaigns, have urged the use of safety belts and the installation of air-
bags in automobiles. Advertisements by insurers have emphasized the need to
improve the crashworthiness of automobiles and to eliminate the intoxicated
driver from the highways. Also, several insurers have reduced the premium
rates applicable to drivers with substantially accident-free driving records.
Government, both at the national and state levels, also has participated in
projects that are believed to have slowed the rate of increase in automobile ac-
cident losses. For example, one important benefit of the Interstate Highway
System is improved traffic safety. The National Safety Council estimates that in
1970 the Interstate Highway System was responsible for the prevention of 3,300
deaths and many more injuries.2 Highway improvements specifically designed to
increase traffic safety include the use of breakaway signposts and energy-absorbing
barriers to replace those that tend to contribute to, rather than prevent, serious
injury.
Because alcohol plays a major role in the cause of automobile accidents,
laws have been passed to discourage persons from driving while under the influ-
ence of alcohol with the hope of lowering the number of automobile accidents.
One such law is the "implied consent" statute under which motorists may be
required to submit to a test of the alcoholic content of their blood or face the
loss of their drivers' licenses. Also, during the first quarter of 1971, Chicago,
Illinois, experimented with a law, making jail sentences mandatory for persons
convicted of drunken driving. It is believed that this ordinance was partially
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responsible for the reduction in automobile accident deaths that immediately
followed its implementation.
Recognized spokesmen of the consumer movement also have called for
determined efforts to improve safety in the use of the automobile. For example,
Ralph Nader has devoted considerable time during the past several years in his
quest for safer autos.
A. Central Issue
Unfortunately, regardless of the foregoing efforts and other attempts to
reduce losses caused by traffic accidents, the automobile continues to take its
toll in injuries to persons and destruction of property. Accordingly, the means
to provide compensation for the victims of automobile accidents has become a
widely discussed issue involving insurance and the consumer interest. A funda-
mental question is whether-the public interest is best served by a tort liability
insurance system under which compensation for automobile accident losses is
restricted to "innocent" victims who must seek recovery from the "at fault"
party or his insurer. A substantial body of opinion is that the tort liability system
has and does not perform adequately and that modification of the tort system
is desirable.' Although it is generally agreed that some type of reform in the
automobile tort liability insurance system is desirable, the nature and extent of
advocated changes have been the subject of considerable controversy.4
After several years of debate, Massachusetts in 1971 became the first state
to modify its automobile tort liability system. Shortly thereafter, the Florida
legislature also amended its tort liability system. Each of these states not only
has changed the nature of the tort liability law in its application to automobile
recovery for accidental losses arising from bodily injuries but also in its applica-
tion to recovery for losses arising from automobile property damage. Also, the
State of Michigan legislature recently has enacted modification of tort law in
its application to bodily injury and property damage losses arising from auto-
mobile accidents. The Michigan law does not take effect until October 1, 1973.
However, analyses of the workings of an existing tort liability insurance
3 The three largest associations of insurance companies, -the Department of Transporta-
tion, and consumer interest groups each have endorsed various types of modifications for
the tort liability insurance system. See, e.g., AIA Executive Urges State Officials to Move
Promptly on No-Fault, WEEKLY UNDERWRITER, Apr. 10, 1971, at 6; NAIl, AMIA Both
Submit New Auto Insurance Plans, 74 NAT'L UNDERWRITER, Dec. 19, 1970, at 1; Volpe
Proposal for State Reform of Auto Reparations, 72 INS. MAGAZINE, Apr. 15, 1971, at 44;
The Prospects for Reform, 35 CONSUMER REP. 342 (1970). The American Trial Lawyers
Association in what appears to be a holding action also has favored changes in the auto-
mobile reparations system, but has sought additional first party coverage (i.e., compensation
for losses is collected from one's own insurer) with only slight if any modification of tort
liability. See DRI, RESPONSIBLE REFORMI: A PROGRAM TO IMPROVE THE LIABILITY REPARA-
TION SYSTEM 1969.
4 For a brief review of the arguments concerning modifications of the liability insurance
system, see W. ROKES, NO-FAULT INSURANCE 127-96 (1971); see also Simonnet & Sargent,
Minnesota Plan: A Responsible Alternative to No-Fault Insurance, 55 MINN. L. REV. 56
(1971); Davies, In Defense of No-Fault: A Response to Simonnet and Sargent, 21 OATH.
U. L.J. 486 (1972); Brainard, No-Fault Catechism: Ten Basic Questions Raised and An-
swered, (1972) INS. L.J. 317; Blum & Kalvin, Public Law Perspectives on a Private Law
Problem-Auto Compensation Plans, 31 U. CHI. L. REv. 641 (1964).
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system should be available before decisions are made concerning whether changes
are in order, and, if so, the order of the changes.
Analyses of the compensation process under the tort system for victims of
automobile accidents suffering bodily injuries are available.' However, investi-
gations of the manner in which property damage claims arising out of auto-
mobile accidents are settled through the tort liability system have been limited.
It appears that modifications of the property damage liability insurance system
have so far been supported on the basis of findings of studies of the bodily injury
liability insurance system. For example, testifying before the United States
House of Representatives Subcommittee on Commerce and Finance, Francis
W. Sargent, then Governor of Massachusetts, stated that he was trying to
modify the property damage liability insurance system because he doubted that
insurers settled and paid for property damage liability claims as they should.6
Also, Secretary Volpe of the United States Department of Transportation has
advocated that modification of the property damage.liability system be initiated,
especially if experience under first party (i.e., no fault) bodily injury plans is
successful.' Volpe's statement implies that changes found to be effective in the
bodily injury liability system would necessarily also be an improvement in the
property damage liability system.
Furthermore, the assumption has been that the fault system is the primary
cause of problems in compensating accident victims.' Thus, since determining
fault is essential to the compensation of automobile accident victims under both
property damage liability and bodily injury liability insurance systems, modifica-
tions of both systems have been urged.9
A primary goal of this study is to determine whether it is valid to assume
that since problems exist in the fault bodily injury liability insurance system,
these problems also exist in the fault property damage liability insurance system.
Two central issues are considered: (1) Do problems exist in the operation of
5 E.g., COLUMBIA UNIVERSITY COUNCIL FOR RESEARCH IN THE SOCIAL SCIENCES,
REPORT BY THE COMMITTEE TO STUDY COMPENSATION FOR AUTOMOBILE ACCIDENTS (1932);
N.Y. INS. DEP'T, AUTOMOBILE INSURANCE . . . FOR WHOSE BENEFIT? (1970); 1, 2 U.S.
DEP'T OF TRANSPORTATION, AUTOMOBILE COMPENSATION STUDY: ECONOMIC CONSEQUENCES
OF AUTOMOBILE ACCIDENT INJURIES (1970); U.S. DEP'T OF TRANSPORTATION, PERSONAL
INJURY CLAIMS (1970); U.S. DEP'T OF TRANSPORTATION, AUTOMOBILE ACCIDENT Lrri-
GATION (1970); U.S. DEP'T OF TRANSPORTATION, AN ANALYSIS OF COMPLAINTS IN SELECTED
AUTOMOBILE INSURANCE MARKETS (1970); U.S. DEP'T OF TRANSPORTATION, COMPENSATION
FOR MOTOR VEHICLE ACCIDENT LOSSES IN THE METROPOLITAN AREA OF WASHINGTON,
D.C. (1970); U.S. DEP'T OF TRANSPORTATION, MOTOR VEHICLE CRASH LOSSES AND THEIR
COMPENSATION IN THE UNITED STATES (1971). For a summary of material written before
1965, see R. K.EETON & J. O'CONNELL, BASIC PROTECTION (1965). This present study does not
evaluate the previous research that has been published as it applies to the bodily injury lia-
bility insurance system, but seeks to analyze whether the problems that have been reported
to exist in the bodily injury liability insurance system are present in the property damage lia-
bility insurance system. No assumption is made that the arguments advocating modification
of the bodily injury liability insurance system are valid for that system.
6 Hearings on H.R. 4994, 4995, 6528, 7514 Before the Subcomm. on Commerce and
Finance of the Comm. on Interstate and Foreign Commerce, 92d Cong., 1st Sess. 1177 (1971).
7 U.S. DEP'T OF TRANSPORTATION, AUTOMOBILE INSURANCE AND COMPENSATION
STUDY: MOTOR VEHICLE CRASH LOSSES AND THEIR COMPENSATION IN THE UNITED STATES
8 (1971).
8 N.Y. INS. DEP'T, supra note 5, at 17-54.
9 Id. at 88. See also, AM. INS. Ass'N, REPORT OF SPECIAL COMMITTEE TO STUDY AND
EVALUATE THE KnEToN-OCONNELL BASIC PROTECTION PLAN AND AUTOMOBILE ACCIDENT
REPARATIONS 14 (1968).
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the property damage liability insurance system similar to those reported to exist
in the bodily injury liability insurance system? And correspondingly, is modi-
fication (i.e., a decreasing emphasis on recovery for losses from third party
liability insurance, and an increasing emphasis on recovery for losses from first
party no-fault insurance) of the property damage liability insurance system
warranted? (2) Is preservation of the automobile property damage liability
insurance system justified?
B. Sample
This study is based upon a sample of 1,411 automobile insurance claim
files randomly selected from six automobile insurance companies. These files
involve claims submitted under the following coverages: collision, medical
payments, property damage liability, and bodily injury liability. Each claim
file contains all automobile insurance claims arising from one automobile acci-
dent reported to a given insurer.
The number of individual claims in a claim file may equal or exceed the
number of claimants because one person can file both a property damage liability
claim and a bodily injury liability claim, and the insured under first party
coverages can file both a medical payments claim and a collision claim. The
claim files in this sample consisted of 2,032 claimants and 2,427 claims.
With minor exceptions, all claim files were opened in March, 1971.0 The
claim files were drawn only from those claims arising from accidents occurring
in Illinois. Slightly more than three per cent of the automobiles involved in
these accidents were registered in states other than Illinois. The automobile in-
surers that participated in the study and the number of individual claims sub-
mitted by each are as follows: Allstate Insurance Company (914), Merit In-
surance Company (197), Lumbermans Mutual Casualty Company (464),
Aetna Casualty and Surety Company (218), Country Mutual Company (325),
and State Farm Automobile Insurance Company (309). These companies were
selected for the study because they represent a reasonable cross section of the
insurers writing automobile insurance in the State of Illinois.
II. Does the Operation of the Automobile Property Damage Liability
Insurance System Produce Problems Similar to Those Reported to
Exist in the Bodily Injury Liability Insurance System?
Criticism of the liability system for compensating victims suffering bodily
injury from automobile accidents is widespread. It has been criticized for settle-
ment delays, frequency of attorney involvement in claims settlements, impre-
ciseness in loss measurement, failure to consider in the settlement process benefits
received other than those from automobile insurance, unnecessary costs, and the
related problem of insufficient coverages.
10 One insurer had discarded many of its claim files (those that did not include bodily
injury claims) that had been opened in March of 1971. This company selected a random
sample of property damage claims from its July 1971 claim file openings.
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To determine whether problems exist in the property damage liability in-
surance system that are similar to those problems reported in the bodily injury
liability insurance system, it is useful to compare the claims settlement process
under bodily injury liability insurance with that of the property damage liability
insurance system.
A. Claims Profile: Speed of Compensation
Delay in the settlement of bodily injury liability insurance claims is of con-
cern not only to those who have experienced these delays, but also to those
who advocate fundamental change in the system for compensating automobile
accident victims for personal injury losses. Numerous studies have shown that
victims of automobile accidents have had to wait months or even years to collect
compensation for their personal injury losses while pursuing recovery through the
tort system.:1
However, while speed of compensation in the bodily injury liability insur-
ance system has often been the subject of investigation, the question of the
length of time for the settlement of other types of automobile insurance claims,
including those of property damage liability claims, has largely been ignored.12
This research has been designed to help fill this void in the literature. The claims
profile upon which the findings of this study are based was designed to supple-
ment previous investigations by focusing not only upon the timeliness of com-
pensation of bodily injury liability claims, but also upon the time lapses in the
compensation of property damage liability claims, collision claims, and medical
payments claims. The thought is that consideration of the speed of claim com-
pensation under several automobile insurance coverages is necessary for a full
perspective of the nature and extent of the delay encountered by the public in
the settlement of automobile liability insurance claims. Included in the sample
of claims involving personal injury are 535 bodily injury liability claims and
142 medical payments claims. Included in claims involving property damage
are 638 property damage liability claims and 540 claims filed under collision
insurance. Although the overall sample contained open claims, claims closed
with no payment, and claims closed with payment, only those claims closed with
payment are considered in this analysis. If a claim is still open or has been closed
without payment, no time of settlement data would have been generated.
11 CONARD, MORGAN, PRATT, VOLTZ & BOMBAUGH, AUTOMOBILE ACCIDENTS COSTS AND
PAYMENTS--STUDIES IN THE ECONOMICS OF INJURY REPARATION 242-249 (1964); U.S.
DEP'T OF TRANSPORTATION, ECONOMIC CONSEQUENCES OF AUTOMOBILE ACCIDENT VICTIMS
3 (1970); U.S. DEP'T OF TRANSPORTATION, AUTOMOBILE PERSONAL INJURY CLAIMS 42
(1970); U.S. DEP'T OF TRANSPORTATION, AUTOMOBILE ACCIDENT LITIGATION, A REPORT OF
THE FEDRAAL JUDICIAL CENTER 61 (1970). Although it may take months or years to settle
some bodily injury liability claims, perhaps a substantial amount of this delay is neither unde-
sirable nor unavoidable. Often a considerable period of time is required to ascertain the extent
of a victim's injuries and the amount of compensation he is entitled to. Delay of this nature
can exist even though the question of fault was determined shortly after the accident.
12 Length of settlement is defined as the elapsed time from the date of accident to the
date of final payment as indicated in the insurance company claim files.
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1. BODILY INJURY LIBiLTrry CLAimS
Table 1 shows that only 15.9 per cent of the sample bodily injury claims
were settled within one month of the accident date. By the end of 60 days only
another 20.5 per cent of the bodily injury liability claims had been settled.
Nearly 50 per cent of these claims remained open for more than 180 days.
Early settlements were generally for amounts less than $100. As the settle-
ment amounts increase, the length of time for claim settlement also increases.
When mean settlement times are computed from the sample data, a similar
relationship is observed. Claims adjusted for amounts less than $500 were
settled in an average of 74 days, whereas claim settlements between $500 and
$1,500, on the average, were adjusted in 160 days. Settlements in excess of
$1,500 remained open for an average of 207 days.
The effects of attorney involvement on the length of time taken to settle
claims are shown in Figure 1. When the length of settlement time for only those
bodily injury claims where the claim files indicated that the claimant had con-
tacted an attorney is computed, the data show a longer settlement time than the
overall average. For example, the average number of days for a settlement of
claims under $500 increased from 74 to 143; for claims of $500 to $1,500, the
increase is from 160 to 177; and for claims above $1,500, the increase in the
mean is from 207 to 225 days. The difference is especially evident for those
claims producing amounts of settlement less than $500, and least noticeable
are those settled for amounts more than $1,500. Caution is essential in evalu-
ating the extent and implications of the average lengths of time for settlement
of bodily injury claims. The omission from the calculations of claims that were
not closed when the sample was drawn biases slightly downward the reported
TABLE 1
Bodily Injury Liability Insurance Payments
Percentages of Claims Settled by Length of Settlement
and Amount of Settlement
Amount of Settlement (Dollars)
Co Co CD0-14 0 0 0 C> C. (D00 0 0 0 CD. 1.9
004 . . 0 0 0 0. 0~ 0 0. 33 2.
02 0 1 0 2 C) C7 34bO.) 01 C') LO u" U.-.
.- I4 0 - M LO t - = - CIS ) -, 9
0-14 5.9 1.5 0.6 0.4 0.2 0 0 0 0.2 8.9 8.9
14-30 5.1 0.8 0.6 0.4 0 0 0 0 0 7.0 15.9
30-45 7.8 3.2 0.9 0.6 0 0.4 0 0.2 0.2 13.3 29.2
45-60 2.7 1.5 1.1 1.3 0 0.2 0.2 0 0 7.2 36.4
60.90 1.9 1.3 0.4 0.2 0.4 0.4 0.6 0 0.2 5.3 41.7
90-180 2.7 3.0 0.6 1.5 0.6 0.4 1.1 0 0.4 10.2 51.9
180-270 3.0 2.5 3.4 3.0 2.3 3.6 2.1 1.7 0.4 22.2 73.9
270-360 1.5 0.9 1.3 0.6 1.7 1.3 1.9 0.8 0.2 10.6 84.5
Above 360 2.8 2.8 0.9 1.1 0.8 2.1 2.1 1.5 0.9 15.4 100
Total
Column 33.4 17.6 9.9 8.1 5.9 8.3 8.0 4.2 2.5 100
Per cent
13 Although the length of time for the settlement of claims is longer when the claimant
chose to have representation, the data do not reveal what impact claimant representation
had on the amounts of settlement. The distinct possibility exists that even though some claim-
ants may have waited for lengthy periods, the compensation that they eventually received
was more than that compensation they would have received without counsel.
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Fxun 1
Bodily Injury Liability Insurance Payments
by Length of Settlement and Amount of Settlement
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lengths of time for settlements. Also, the percentage of claims settled in each time
period will be less than present calculations show when those claims that were
open when the sample was drawn and eventually closed with payments are in-
cluded in the computations. In other words, the reported length of time for the
settlement of bodily injury liability insurance claims is less than that which would
have been reported if the data would have been gathered after all those claims
had been closed. However, since relatively few property damage liability, col-
lision, and medical payments claims remained open when the sample claims were
drawn, the effect on their reported lengths of time for settlement is minimal.
Since it is simpler to determine the amount of a property damage loss than
the amount of a bodily injury loss, it is reasonable to expect that property damage
liability claims are settled faster than bodily injury claims. The claims profile
data support this expectation.
2. PROPERTY DAMAGE LIABILITY CLAIMS
An effort to analyze the speed with which property damage liability in-
surance claims are compensated is complicated by those property damage claims
that have associated bodily injury claims. To sharpen the focus on the problems
involved in the speed of payment of property damage liability insurance claims,
three sets of data from the subsample of claims closed with payment are pre-
sented: (a) all property damage liability insurance claims in the profile; (b) in-
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dependent property damage liability claims (i.e., no associated bodily injury
claims); and (c) property damage liability claims for which there is no associated
bodily injury and attorney representation.
a. All property damage claims. Table 2 shows that 67.1 per cent of the property
damage liability claims were settled within 45 days of the time of accident, and
after 90 days 81.6 per cent had been settled. A visual comparison of the data in
Table 2 with Table 1 shows clearly that property damage claims are settled much
faster than are bodily injury claims. However, an observation perhaps not as
apparent is that the correlation that exists in the bodily injury liability insurance
system between the amount of compensation and the length of settlement is not
so pronounced in property damage liability insurance claims.
Property damage liability claims for amounts less than $500 were settled in
an average of 56 days, settlements between $500 and $1,500 averaged 46 days,
and those property damage liability claims in excess of $1,500 were settled in an
average of 77 days, in comparison to 74, 160, and 207 days for bodily injury
claims.
b. Independent property damage claims. When the settlement periods of prop-
erty damage liability insurance claims are viewed apart from those property
damage liability claims with associated bodily injuries, significant differences in
settlement periods are not readily observable (cf. Table 3 ) in a frequency dis-
tribution. The percentage of these claims settled within 45 days is slightly more
than when all property damage liability claims are considered (i.e., 69.9 per cent
as opposed to 67.1 per cent). In the same manner, 85 per cent of the indepen-
dent property damage liability claims were settled within 90 days versus 81.6 for
the total sample of property damage liability insurance claims.
TABLE 2
All Property Damage Liability Insurance Payments
Percentage of Claims Settled by Length of Settlement
and Amount of Settlement
Amount of Settlement
0 0 0
0 0 . 0 0 0 .
-. C - C', ) C) C'- C). Ln 0 A
0-4 1.9 C.6 6.3 4.1 5.6 3.L.O14 07 309 3.
30-450 0.8 1.9 2.3 212.5 0.8 0.4 1.0 0.8 10.9 67.1
180-270 0.4 0.7 0.5 0.5 0.5 0.1 0.4 0.3 0.1 3.7 96.7
270-360 0.1 0.0 0.4 0.1 0.4 0.1 0.1 0.0 0.0 1.4 98.1
Above 360 0.1 0.1 0.7 0.1 0.4 0.0 0.0 0.4 0.0 1.9 100
Total
Column 5.8 14.4 23.5 14.7 15.7 10.2 5.5 7.0 3.3 100
Per cent
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TABLE 3
Property Damage Liability Insurance Payments Excluding
Those with Associated Bodily Injuries
Percentage of Claims Settled by Length of Settlement
and Amount of Settlement
Amount of Settlement
01I13 C. C. In 1. to a.)
bo CD~ CD CD~£
0-14 3.1 8.5 6.7 5.4 6.5 1.3 0.7 0.7 0.4 33.5 33.5
14-30 1.6 4.7 7.2 5.4 2.9 0.9 0.7 0.9 1.1 25.4 58.9
30-45 0.9 2.0 3.1 1.1 1.3 0.9 0.4 0.2 0.9 11.0 69.9
45-60 0.9 0.9 2.5 0.7 0.9 0.9 0 0.2 0 7.0 76.9
60-90 0.2 1.1 2.5 2.0 0.4 1.1 0.4 0.2 0 8.1 85.0
90-180 0.2 0.9 2.0 2.2 2.2 0.4 0.2 0.2 0.2 8.8 93.8
180-270 0.2 0 0.7 0.9 0.4 0.2 0.4 0.4 0.2 3.6 97.4
270-360 0.2 0 0.4 0.2 0.7 0 0 0 0 1.6 99.0
Above 360 0 0 0.4 0.2 0.2 0 0 0 0 1.0 100
Total
Column 7.4 18.2 25.6 18.2 15.7 5.8 2.9 3.1 2.9 100
Per cent
c. Property damage liability claims without corresponding bodily injury claims
when that bodily injury claim involved representation. When those property
damage claims with associated bodily injury claims and attorney representation
are omitted from the claims profile (cf. Table 4), the percentage of claims
settled within 45 and 90 days increases respectively to 71.9 per cent and 85.7
per cent. The mean lengths of time for the settlement of this latter category are
48 days for amounts under $500, 40 days for those amounts between $500 and
$1,500, and 66 days for claims settled for amounts in excess of $1,500.
When considering the speed with which property damage liability insurance
claims are compensated, the effect of subrogation should be examined. An in-
sured who innocently suffers property damage to his automobile can often collect
from his own collision insurer, and allow the collision insurer to pursue compen-
sation through subrogation from the at-fault party's insurer. This process nor-
mally would lengthen the period of time from the date of the accident to the date
compensation is paid by the liability insurer. However, the insured victim would
have already received payment from his collision insurer before the liability claim
was dosed. The implication is that property damage liability claims that involve
payments directly to insureds are settled even faster than the results of this study
show.
In a comparison of the speed with which bodily injury liability claims and
property damage liability claims are settled, it is readily apparent that property
damage liability claims do not present the same delay problems found in the
bodily injury liability system. However, regardless of the fact that property




Property Damage Liability Insurance Payments Excluding Associated
Bodily Injury Claims That Have Attorney Involvement. Percentage of Claims
Settled by Length of Settlement and Amount of Settlement
Amount of Settlement
0 0 0 0 U 
0
01 CD 5 ) CD >
r.. 6 , ,C. ) C
0-14 2.2 6.1 6.7 4.7 6.4 3.8 1.6 1.4 0.8 33.7 33.7
14-30 1.3 3.8 6.9 4.9 3.8 1.9 1.7 2.4 0.6 27.1 60.8
30-45 0.9 7.0 2.7 1.1 1.4 0.8 0.5 0.9 0.8 11.1 71.9
45-60 0.6 0.6 1.9 0.6 0.9 0.8 0 0.5 0.2 6.1 78.0
60-90 0.2 0.5 2.5 1.4 0.5 1.4 0.5 0.5 0 7.7 85.7
90-180 0.5 0.8 1.9 1.9 1.9 0.5 0.5 0.5 0.3 8.6 94.3
180-270 0.5 0.3 0.5 0.6 0.3 0.2 0.3 0.3 0.2 3.1 97.4
270-360 0.2 0 0.3 0.2 0.5 0 0 0 0 1.1 98.5
Above 360 0 0 0.5 0.2 0.5 0 0 0.3 0 1.5 100
Total
Column 6.3 14.4 23.8 15.5 16.1 5.0 5.0 6.7 2.8 100
Per cents
surance claims, modification of the property damage system might still be justified
if insureds could expect to receive compensation for their losses arising from
property damage significantly faster than at present. To indicate if faster com-
pensation could be attained if all property damage claims were settled on a first
party (no-fault) basis, an analysis of the speed with which collision (no-fault)
property damage claims were settled was undertaken.
3. COLLISION INSURANCE CLAIMS
If the fault system impairs the rapid settlement of claims, automobile col-
lision insurance (no-fault) property damage claims should be settled considerably
faster than property damage liability insurance claims. Table 5 shows that
during the first 30 days following an accident, 64.6 per cent of the collision claims
were settled, after 45 days the percentage settled increased to 76.6, and after 90
days had elapsed 89.2 per cent of the collision claims had been settled. For the
property damage liability claims the corresponding percentages are 56.2 per cent,
67.1 per cent, and 81.6 per cent.
These results do indicate that property damage collision claims were settled
slightly faster than property damage liability claims. However, if the previously
mentioned effect of subrogation on the speed with which property damage
liability insurance claims are settled is considered, differences between collision
and property damage liability would be even less. Furthermore, the property
damage liability percentages cited in the above comparison are the least favor-
able of the three different sets of percentages derived from the claims analysis.
If the settlement periods for those property damage liability claims that are re-
ported in Table 4 (i.e., excluding those property damage claims that have associ-
ated bodily injury claims and representation) are used for the comparison, even
[April, 1973]
[Vol. 48:811] AUTOMOBILE PROPERTY DAMAGE LIABILITY
TABLE 5
Property Damage Collision Insurance Payments. Percentage of Claims
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TABLE 6
Automobile Insurance Claim Settlements
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smaller differences are found between the speed with which property damage
liability and collision insurance claims are settled. Thus it does not appear that
modification of the property damage liability insurance system leading to a
greater emphasis on first party coverage would materially affect the speed with
which automobile accident victims are compensated for their losses arising from
property damage. (For a rapid comparison of the speed with which the various
types of claims investigated are settled, cf. Table 6.)
4. MEDICAL PAYMENTS INSURANCE CLAIMS
The analysis of automobile medical payments insurance claims showed (cf.
Table 7) that 16.5 per cent of these claims were settled within 30 days of the
accident, 23.2 per cent of the medical payments claims within 45 days and 52.1
per cent of the claims had been settled within 90 days after the accident. When












the data derived for the other automobile insurance coverages in the study, an
interesting observation appears. For claims settled within six months, the type of
claim being settled (i.e., personal injury or property damage) was more closely
related to the length of the settlement period than was whether the claim was a
first-party or third-party claim.
B. Attorney Involvement
A major point frequently cited by critics of the automobile bodily injury
liability insurance system is the degree to which attorneys are utilized in the
claim settlement process.' 4 The critics believe that the need for so much attorney
involvement in the tort liability insurance system makes that system unduly
TaBLE 7
Automobile Medical Insurance Payments. Percentage of Claims Settled
by Length of Settlement and Amount of Settlement
Amount of Settlement
CD CD 0
C') C) CD~ C)-o ~o 0 -
~ I 00
C. C:1 -: C' t) 6- CD 0 c
£9- 0-3- 6-9- £9 09- F.,- 0
1-14 0.0 2.1 0.0 0.0 0.0 0.0 0.0 1.4 0.0 3.5 3.5
14-30 5.6 2.1 0.6 1.4 2.1 0.7 0.0 0.7 0.0 12.7 16.2
30-45 4.2 1.4 0.7 0.7 0.0 0.0 0.0 0.0 0.0 7.0 23.2
45-60 3.5 3.5 0.7 0.7 0.7 0.0 0.0 0.0 0.0 9.2 32.4
60-90 6.3 4.2 3.5 0.7 2.1 0.0 0.7 0.7 0.0 19.7 52.1
90-180 6.3 6.3 7.7 1.4 4.2 0.7 1.4 1.4 0.0 29.6 81.7
180-270 2.8 0.0 2.8 1.4 0.7 0.7 0.7 0.7 0.0 9.2 90.9
270-360 1.4 1.4 0.0 1.4 0.0 1.4 0.7 0.7 0.0 7.0 97.9
Above 360 1.4 0.0 0.0 0.0 0.0 0.0 0.7 0.0 0.0 2.1 100
Total
Column 31.7 21.1 15.5 7.7 9.9 3.5 4.2 5.6 0.7 100
Per cents
expensive.' They argue that a reparations system which would reduce the need
for attorney involvement in adjusting automobile bodily injury claims would be
in the interest of the insurance buying public. Their contention is that a larger
share of the funds now being diverted to attorneys could be used to reduce
premiums paid for bodily injury liability insurance and to increase payments to
accident victims.'6 Therefore, the critics propose that the bodily injury liability
insurance system be modified so that nearly all automobile accident victims
would receive compensation for their bodily injury losses without the need for
attorneys.' In this section of the study the degree of attorney-use found in the
claims profile is analyzed. Attention is given not only to bodily injury liability
and property damage liability insurance claims, but also to medical payments
and collision claims. Attorney involvement in medical payments and collision
14 R. KEETON & J. O'CONNELL, suapra note 5, at 70.
15 Id.
16 E.g., J. O'CONNELL, THE INjURY INDUSTRY 106-21 (1971).
17 Id.
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claims is studied to draw comparisons between these first party coverages and
their corresponding third party coverages.
1. BODILY INJURY CLAIMS
Of the 614 bodily injury liability insurance claimants included in this part
of the study, 241 were represented by counsel.18 Of these persons 45 had cases
pending with representation at the time the sample was drawn. These figures
reveal that attorneys were retained in nearly 40 per cent of those cases that had
been closed with payment, whereas attorneys had been consulted in more than
62 per cent of those cases that were still open. As might be expected, the data
show that claimants with settlement amounts in excess of $500 are more likely
to be represented by counsel than claimants whose settlements were lower than
this amount (cf. Table 8).
TABLE 8
Bodily Injury Liability Insurance Claims, Amount of
Settlement by Number of Claimants with Representation





0 0 0 45
$1-50 8 2 0
50-100 11 0 0
100-200 9 1 0
200-300 6 2 0
300-500 24 5 0
500-750 23 7 0
750-1000 14 6 0
1000-5000 52 18 0
5000
above 7 1 0
154 42 45 Total 241/614
Approximately 60 per cent of the bodily injury settlements were for amounts
less than $500. However, claims for these amounts accounted for only 28 per
cent of the attorney involvement. Conversely, claims settled for amounts in ex-
cess of $500 totaled 40 per cent of the sample, but accounted for 72 per cent
of the recorded attorney involvement. In seven of the cases involving attorneys
(and in 74 cases not involving attorneys) settled for amounts of less than $100,
the liability of the insured was indicated in the claim file as slight or none.
This raises the question of why the claims were paid if the insured was not
liable. It appears that these cases may be examples of claims that have nuisance
costs to the insurer (or nuisance value to the insured).
Attorney involvement in bodily injury claims was found most frequently
in the center cities' with this classification contributing 50.7 per cent of the
18 Incomplete data in some of the claim files investigated account for discrepancies in
the number of claims included in the various subsamples.
19 Definitions for the four location classifications used in this study, and reflected in
Table 9, are as follows: Center city-the primary city in a metropolitan area-must have a
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bodily injury claims represented by attorneys (cf. Table 9). However, less than
40 per cent of the total sample was drawn from these cities. Although claims
resulting from accidents in rural areas comprised 13.4 per cent of the sample,
they included only 9.0 per cent of the claims with attorney involvement.
These data support the belief that claimants in large cities employ attorneys
more frequently than their rural counterparts. The results of a recent study by
TABLE 9
Automobile Bodily Injury Liability Insurance




Claimant Center Medium Row Percentage
Representation City Suburban City Rural Totals Each Row
No Suit 65 51 11 17 144 64.6
Settled Before
Trial 27 10 0 2 39 17.5
Pending with
Representation 21 11 7 1 40 17.9
Column Totals 113 72 18 20 233
Total Percentage




Various Areas 37.2 34.2 15.2 13.4 100
O'Connell and Simon show that those persons retaining attorneys are more in-
formed concerning the possibility of receiving general damages than those per-
sons who do not retain counsel.20 If these findings are acceptable, the data pro-
duced by the claims profile suggest either that center city claimants have a
greater awareness of their right to damages in excess of economic losses, or that
center city attorneys have been more aggressive (or effective) in inducing center
city claimants to seek recovery for damages.
2. PROPERTY DAMAGE LIABILrrY INSURANCE
Although the degree of attorney involvement in the settlement of bodily
injury liability insurance claims was found to be substantial, a correspondingly
high degree of attorney involvement was not found to exist in the settlement of
property damage liability insurance claims.
Of the 788 property damage liability insurance claims included in this part
of the study, 156 involved the use of attorneys. However, 99 of these 156 prop-
erty damage cases in which an attorney was utilized also had an associated bodily
injury claim. In order to crystallize the role of attorney involvement in property
population in excess of 100,000. Suburban is a secondary community in a metropolitan area
which has a "center city." Medium city is a populated area not meeting the definition of a
center city or a suburb, but having a population in excess of 10,000. Rural is any area
not meeting one of the above definitions.
20 O'Connell & Simon, Payment for Pain and Suffering: Who Wants What, When and
Why, 1 ILL. L. F. 19 (1972).
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damage liability insurance, special attention must be focused upon these 99
cases.
2 1
If the relaxed assumption is made that no attorney involvement would have
occurred in these 99 cases had there been no corresponding bodily injury claim,
the degree of attorney involvement in all property damage liability insurance
claims in the profile would have amounted to 7.3 per cent of the sampled prop-
erty damage liability insurance cases. On the other hand, if the more rigid
assumption is maintained that each of these 99 claimants would have had an
attorney regardless of the bodily injury claim, claimant representation would
have totaled 20 per cent of the sampled claims. Of course it is impossible to as-
certain precisely what the degree of attorney involvement would have been in a
property damage liability insurance system unassociated with a bodily injury
liability insurance system.
However, the data do permit some further observations in an effort to nar-
row the range between the foregoing suggested relaxed minimum (7.3 per cent)
and the rigid maximum value (20 per cent) assigned to the degree of attorney
involvement in property damage liability insurance claims. An assumption that
appears reasonable is that attorney involvement in those 99 property damage
cases that included associated bodily injury liability claims would have been
the same as the degree of attorney involvement found in all other property dam-
age liability claims in the sample had there been no bodily injury attorney. Of
these other 689 (788 minus 99 equals 689) property damage liability claims,
57 (8.4 per cent) involved the use of claimants' attorneys.
A possible restraint of the legitimacy of this assumption is introduced when
the amounts of settlement are considered. The average amount of settlement of
property damage liability insurance claims with associated bodily injury claims
and claimant representation was $503 compared to $275 for those settlements
of property damage cases with no associated bodily injury claims and attorney
involvement. This observation could represent a major constraint on the given
assumption because the amount of settlement should also be considered when
attempting to establish the degree of attorney involvement arising out of prop-
erty damage liability insurance claims. It might be expected that as amounts
of settlements increase, attorney involvement in property damage liability claims
would also increase. However, claimant representation for property damage
liability claims did not conform to this pattern. In the sample, of the 233 prop-
erty damage liability settlements above $400, attorneys were involved in 20
per cent (28/233). Of this 20 per cent (i.e., 48 claims), 33 claims were of
the variety that involved associated bodily injury claims and claimant represen-
tation. Thus if these 33 cases and their distorting effect on the results were with-
drawn from the computation, the degree of attorney involvement in those prop-
erty damage claims settled for amounts in excess of $400 is 7.5 per cent
(15/200). Therefore, the degree of attorney involvement in property damage
liability insurance claims settled for amounts more than $400 is not sub-
21 An attorney representing a claimant who has both a property damage and bodily




stantially different from those property damage liability claims settled for
amounts less than $400. It appears reasonable to conclude that attorney involve-
ment in the settling of liability insurance claims attributable to property damage
cases is approximately 8 per cent. Even with the difficulties of measuring the
exact degree of attorney involvement in settling property damage liability insur-
ance claims, it seems apparent that the property damage liability insurance sys-
tem does not exhibit the extensive attorney involvement produced by the bodily
injury liability insurance system.
3. COLLISION INSURANCE
It is useful to compare the degree of attorney involvement in the settlement
of property damage liability claims, not only with that in bodily injury claims
settlement, but also with the degree of attorney involvement experienced in the
settlement of automobile collision insurance claims. Attorneys were utilized (as
indicated in the claim files) in 33 of the 574 collision claims considered in this
part of the study, for a rate of 5.75 per cent. Although this 5.75 per cent is less
than the degree of attorney involvement found in the settlement of property
damage liability insurance claims, the difference is not nearly so pronounced
as when compared with the degree of claimant representation in the settlement
of bodily injury claims.
The absolute difference between attorney involvement in the settlement of
property damage liability insurance claims and collision insurance claims is
quite small. It further appears from this analysis that modification of the prop-
erty damage liability insurance system resulting in greater emphasis on recover-
ing from first party property damage coverages would not substantially reduce
the degree of claimant representation in the settlement of automobile property
damage claims.
4. MEDICAL PAYMENTS INSURANCE
It is also interesting to compare the degree of attorney involvement in the
settlement of property damage liability insurance claims to that found in the
settlement of first party medical payments insurance. This comparison is made
to indicate whether attorney involvement is more closely related to the party
claiming damages (i.e., first or third party) or the type of claim (i.e., personal
injury or property damage). The assumption has been that the fault system
per se encourages the use of claimants' attorneys.
The degree of attorney involvement found in the settlement of medical
payments claims approximated 9.2 per cent, which is much less than that found
in the bodily injury liability insurance system. However, this degree of attorney
involvement is more than that found in the settlement of property damage
liability and collision insurance claims. It appears that a relatively high degree
of claimant representation is peculiar to only the bodily injury liability insurance
claims settlement process.
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C. Loss Determination
The allowance of general damages is one of the primary reasons that losses
may be indefinite in the bodily injury liability system.22 No precise measurement
of these general damage losses is available. How does one determine a dollar
value for such loss as pain and suffering, inconvenience, and loss of consortium?
Some observers maintain that indefinite losses attributable to a bodily injury
liability claim be eliminated to free all available resources to pay economic
losses, not only for victims suffering small losses, but also for those incurring
losses of large amounts.23 Since reparations for property damage liability losses
do not provide compensation for general damages, the amount of these losses
is more specific and thus easier to determine. Furthermore, the determination
of losses under third party property damage presents no problems different from
those of determining losses under first party property damage coverage.
Once the bodily injury claim has been released and executed by all parties,
the amount of the settlement can create either hardship on claimants who suffer
unanticipated relapses, or windfall gains for those victims whose recovery period
is less than anticipated in arriving at the amount of settlement. Settlements that
have the characteristic of finality create no serious problem in the property
damage liability insurance system, even though there is some possibility of mis-
judging the amount of property damage loss at the time of the estimate. Hidden
damage most likely would be revealed before the property (usually another auto-
mobile)24 is repaired. Furthermore the values involved under a property damage
liability claim generally are lower than those under a bodily injury liability in-
surance claim.22 Thus mistakes in loss determination would likely be of less
consequence than in bodily injury claims.
D. Collateral Sources
Although automobile accident victims suffering bodily injury may obtain
recovery for losses from health insurance and wage continuation plans (subject
to deductibles, participation clauses, and waiting periods), duplicate payments
can be awarded through automobile liability insurance. Advocates of change
emphasize that multiple recovery for losses is wasteful and inefficient, and
should be abolished.2" However, in property damage losses dual recovery is not
permitted. If the insured collects from his first party collision insurer, he must
transfer (subrogate) to the collision insurer whatever rights he had against a
third party. The effect of the subrogation rule is that an insured is not entitled
to collect and retain the full amounts recovered from both a property damage
22 H. Ross, SETTLED OUT OF COURT 16 (1970).
23 N.Y. INS. DEP'T, supra note 5, at 26. Although many reformers would not favor the
complete elimination of general damages, the states of Massachusetts, Florida, and New Jersey
have somewhat restricted the recovery of general damages for victims of automobile accidents.
24 U.S. DEP'T OF TRANSPORTATION, COMPENSATION FOR MOTOR VEHICLE ACCIDENT
LOSSES IN THE METROPOLITAN AREA OF WASHINGTON, D.C. 51 (1970).
25 U.S. DEP'T OF TRANSPORTATION, ECONOMIC CONSEQUENCES OF AUTOMOBILE ACCIDENT
INJURIES 26 (1970).
26 R- KEETON & J. O'CONNELL, supra note 5, at 34.
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liability insurer and a collision insurer unless his losses exceed the total amounts
paid by these insurers. The claims profile showed that 224 of the 788 property
damage liability payments were made to collision insurers under rights of sub-
rogation.
E. Automobile Insurance Costs
One of the most important considerations in any insurance system is cost,
and in the eyes of many, high cost has been a substantial problem of automobile
insurance. The Massachusetts Commissioner of Insurance has observed that
because consumers do not fully understand the meaning of no-fault insurance
they are neither for it nor against it. However, what consumers really under-
stand is the rising cost of automobile insurance, and will often support any auto-
mobile insurance system that promises the reduction of premiums."
Regardless of the variety of problems that may be solved by modifying the
bodily injury liability insurance system, students of the automobile accident
reparations problem appear to agree that the most important single factor caus-
ing extensive public interest in no-fault plans has been the promise of lower
insurance costs. The thwarted plan of then Superintendent of Insurance, Stew-
art, of New York, the American Insurance Association Plan, the Basic Protec-
tion Plan authored by law professors Keeton and O'Connell, and the Personal
Injury Protection Plan passed in Massachusetts all have, in varying degrees,
produced actuarial estimates that promised the consumer lower automobile
insurance premiums."
Although actuaries are not in agreement as to the amount of premium
savings, or even if premium savings reasonably may be expected under the
various bodily injury no-fault plans, there apparently are no published studies
showing that no-fault automobile property damage insurance might substantially
reduce automobile insurance premiums. One study, for example, does show
that no inherent savings would be available under a no-fault property damage
insurance system for insureds who are now buying property damage liability
insurance and collision coverage, unless a deductible is imposed on all claims,
including those which under the present system would be paid in full as a legiti-
mate property damage liability claim.29 The study shows that if an average
deductible of $77 were applied to all claims now paid under property damage
liability insurance coverage, the resulting premium savings would be an average
of 8.1 per cent." In computing this average reduction the foregoing analysis
assumes that loss adjustment costs would remain at the level currently incurred
27 Paper Presented at Annual Meeting of American Risk and Insurance Association by
Ryan, Aug. 23, 1972.
28 N.Y. INS. DEP'T, swpra note 5, at 143; R. KEETON & J. O'CONNELL, supra note 5, at
305; Am. INS. Ass'N, supra note 9. Although the Massachusetts Personal Injury Protection Plan
(PIP) has resulted in substantial cost savings in the bodily injury liability insurance system,
there is evidence indicating that results of similar magnitude would not be expected in other
jurisdictions enacting similar legislation. Prior to the introduction of PIP, Massachusetts had
the highest frequency of attorney involvement in the nation, which substantially increased costs
of the total system.
29 Am. INs. Ass'N, supra note 9, at 14.
30 Id. at Exhibit IX, Sheet 1.
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in settling property damage liability claims. However, the study indicated that
this assumption may not be valid. Experience shows that "losses administered
directly with the claimant when the third party tortfeasor has no economic
interest in the controversy will be higher."'" It is axiomatic that for no-fault
property damage insurance to provide premium savings, there must be corres-
ponding cost savings. However, the source of cost savings has not been demon-
strated."2
On the other hand, the claims profile used in the present study offers some
basis for concluding that no source exists for cost savings in a no-fault property
damage insurance system. Contrary to bodily injury liability insurance, there is
no recovery for general damages, and therefore no opportunity for savings here.
Furthermore, the claims profile shows that attorney involvement in property
damage liability insurance cases is not so substantial that its elimination would
produce significant cost savings and that the difference between attorney involve-
ment in third party and first party coverage is so small (8.4 per cent for property
damage liability claims and 5.5 per cent for collision claims) that substitution of
first party coverage for third party coverage is not likely to produce major sav-
ings. Thus there appears to be no reason to assume that no-fault property dam-
age insurance would result in lower costs and hence lower premiums."
F. First Party Coverages
Another consideration in the automobile accident reparations controversy
is that of assuring all accident victims a source of recovery for losses. Critics
of the present automobile insurance system point out that unless an accident
victim can prove the fault of another, the victim cannot collect from the liability
insurance of the person allegedly causing the accident.3 4 While it is true that
legally one must prove another guilty of negligence in order to recover from
the third party's liability insurance, liability insurance is not the only source
of benefits available from automobile insurers. First party coverages have been
available and are widely purchased to reimburse traffic accident victims for
bodily injury as well as property damage losses. First party coverage usually
written for personal injury losses is often restricted to medical payments coverage,
although some insurers in addition write first party automobile accident dis-
31 Id. at 14.
32 The most significant potential for cost savings and premium reductions for automobile
insurance that pays for losses arising from property damage is through lessening the damage-
ability of automobiles (i.e., aside from a reduction in the number of automobile accidents).
In fact there is some reason to believe that automobile insurance that pays for losses arising
from property damage could increase in cost under a no-fault plan. If a reduction in third
party liability would increase the number of persons purchasing collision coverage, the demand
for the services of automobile repair shops could increase, thus forcing repair prices and in-
surance costs upward.
33 Another consideration is that even with no-fault property damage insurance motorists
should still purchase automobile property damage liability insurance to provide reimbursement
for losses of those persons suffering property damage who may not be included under no-fault
legislation (e.g., owners and operators of automobiles registered out of state).
34 Hold, Critique of Basic Protection for the Traffic Victim-The Keetonr-O'Connell
Proposal, 1968 INS. L. J. 73.
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ability income insurance, automobile accidental death coverage, and automobile
accidental dismemberment and loss of sight coverage.
First party automobile bodily injury coverages, just as most private health
insurance policies, are subject to maximum limits. And, again, as in most pri-
vate health insurance policies these limits may be insufficient to protect the in-
sured and his family against catastrophic losses. Some critics of private health
insurance, whether the coverage is written under an automobile accident policy
or under a general-purpose health insurance contract, argue that benefits should
be sufficient to pay all economic losses incurred by the insured and his family.
Accordingly, the coverage should be written without dollar limits. This philos-
ophy of coverage without limits has been expressed in the drafts of some of the
no-fault automobile bodily injury accident proposals.35 This inadequate limit
argument is inapplicable to first party automobile property damage coverage.
Under property damage first party coverage (collision insurance) the in-
sured is protected up to the actual cash value of his automobile. Thus in the
event of the largest possible loss the insured is indemnified (less the deductible)
without the necessity of proving negligence.36
Even in those accidents where a third party is negligent, the property dam-
age claimant has the option (providing he has purchased collision insurance)
of collecting compensation for the loss from his own insurance company. The
collision insurer can then proceed against the alleged negligent driver. If the
liability insurer reimburses the collision insurer, the innocent insured will then
recover the amount of his collision deductible.
The foregoing analysis suggests that modifications of the property damage
liability system would not change substantially the manner in which property
damage claims are settled. However, an important question is whether a fault
system for property damage liability insurance can operate efficiently along with
a no-fault system for compensating bodily injury victims of automobile accidents,
in those jurisdictions where some form of no-fault bodily injury insurance is
legislated. An interesting argument is made that some insurers who now settle
property damage liability claims in a prompt and judicious manner do so only
because of the threat of an action for a bodily injury claim. If losses arising
from bodily injuries were no longer subject to tort liability, would the insurer,
unintimidated to settle a property damage action, be motivated to settle a
property damage liability claim in a manner consistent with current practices?
The insurer could arbitrarily refuse to pay marginal (or even where liability
is clear) property damage liability claims realizing that many claimants would
find their claims too small to warrant the services of an attorney, and therefore
would not pursue recovery. Even though the foregoing possibility exists, no
hard evidence is available to support any contention that insurers would behave
in this manner. Therefore, unless such evidence becomes available, the un-
35 AM. INS. ASS'N, supra note 9, at 7; N.Y. INS. DEP'T, supra note 5, at 62. The recently
enacted Michigan no-fault law provides for compulsory automobile insurance with virtually
unlimited medical and rehabilitation expense benefits.
36 One exception to complete loss reimbursement under collision insurance coverage is
that loss arising from use of a replacement vehicle. Even when this coverage is offered the
limits may not be sufficient.
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measured possibility of a change in insurer behavior is insufficient to support an
argument that a tort property damage liability system cannnot operate efficiently
side by side with a no-fault bodily insurance system. In fact, in many European
countries modified automobile no-fault bodily injury insurance has existed for
several decades while complete tort liability has been retained for losses arising
from property damage. A study by Werner Pfennigstorf at the University of
Hamburg Law School indicates that these combination reparation systems have
been successful.3"
III. Is the Preservation of the Property Damage Liability
Insurance System Justified?
Although this study has not found reasons to support modifications of the
property damage liability insurance system, a corresponding issue is whether
there are reasons supporting the retention of negligence as a basis of recovery
for property damage losses arising from automobile accidents.
A. Deterrence of Accidents
A thought often expressed is that the elimination of recovery based upon
fault in automobile accidents would lead to an increase in automobile accidents.
Some of the strongest opposition to proposed modifications of the bodily injury
liability insurance system has offered this argument in an effort to marshal
forces against change. One example of this line of argument is as follows:
The tort liability system making negligent drivers accountable for their
fault is a deterrent to automobile accidents. Adoption of a no-fault system
would make it the announced public policy that motorists are no longer
to be held accountable for injuries and damages caused by their negligence
on the highway, thereby condoning if not encouraging reckless disregard of
other people's safety. It would undermine driver motivation and law
enforcement efforts and increase accidents, thereby offsetting or outweighing
any conjectural promises of reduced insurance premium .
Sources opposing no-fault have not presented data to confirm the merit of the
foregoing observation. Human behavior is often unpredictable, and the expected
may or may not occur. However, if the tort system does encourage drivers to
be more careful and if the bodily injury liability insurance system is changed to
eliminate fault as a basis for recovery of bodily injury automobile accident
losses, the retention of fault as a basis for recovery of property damage losses
could serve whatever deterrence function, if any, that can be attributable to the
tort system.
One important factor that may serve as a deterrence mechanism for some
drivers is the threat of higher insurance premiums arising from being found at
37 How European Auto Insurance Works, 48 J. Am. INs. 6 (1972).
38 Stewart No-Fault Proposal Attacked at Hearing; Feeling Mixed on Need for Revolu-
tionary Change, 81 INs. ADvocArs 33 (1970).
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fault in an automobile accident. Many insureds may not be able to conceptualize
being killed or injured in an auto accident, but can readily associate unsafe
driving with higher automobile insurance premiums. Thus, these insureds may
be prompted to drive more safely under a fault system that allocates a heavier
premium burden to those found at fault in automobile accidents.
B. Moral Responsibility
Some who oppose no-fault legislation offer the criticism that the removal of
negligence as a basis for recovery of damages arising from an automobile acci-
dent would reduce the moral responsibility of drivers. The argument typically
espoused is as follows:
[No-fault] would inevitably put an end to the moral and legal responsibility
of individuals who inflict injuries upon their fellows. The regimentation
of all injured persons in [no-fault] plans without regard to guilt or innocence
would certainly lead to the simultaneous destruction of the dignity of the
individual and the evenhanded justice of common law.3 9
Many advocates of change do not agree with the foregoing statement. But
here again, the retention of fault in the property damage liability insurance
system would preserve whatever values are involved in maintaining individual
responsibility for property damage claims, and thereby soften the effect of any
decrease in responsibility that may arise because of modifications of the bodily
injury accident reparations system.
Since a substantial amount of publicly expressed opposition to modifications
of the bodily injury liability insurance system has been based upon the desire
to retain moral responsibility and the need to deter undesirable driving behavior,
it appears that a feasible offset against these criticisms would be retention of
the fault system as a basis of recovery for property damage losses, regardless of
the reforms adopted for the automobile bodily injury reparations system.
C. Public Concern
Consideration of the desires of the public is, of course, important in weigh-
ing the nature and direction of change, if any, in the property damage liability
insurance system. There appears to be no evidence that the public desires to
eliminate or reduce the role of negligence in the property damage reparations
system. Conversely, adversive consumer reaction could be expected from many
insureds, especially those who carry no collision insurance. Under a pure no-
fault property damage system insureds without collision coverage could not
collect from an "at-fault" party, and would remain uncompensated for their
losses.
To meet this problem, those states (i.e., Florida and Massachusetts) that
have automobile no-fault property damage laws in effect have required insurers
39 Council Refutes Basic Program Proposed for Traffic Victims, 70 NATL UNnRWnUxR,
Nov. 18, 1966, at 2, 58.
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to offer on an optional basis a type of first party collision insurance under which
an insured is reimbursed by his own insurer for losses to his automobile only if
he can show that another party was at fault in the accident. The introduction
of this new coverage presented the insured with three alternatives in respect
to coverage for his own automobile: (1) purchase no collision coverage, which
means the insured could not collect in those cases where immunity from tort
action applies for accidental collision losses to his own automobile, regardless
of fault; (2) purchase the same collision coverage offered before no-fault which
provides for reimbursement (minus a deductible) of the insured for collision
losses to his automobile regardless of fault; or (3) purchase the new coverage
(referred to as "inverse-liability") which provides for reimbursement of the
insured for losses to the insured's automobile, only if he can show that another
was at fault in the accident. Under the Florida law the new coverage was gen-
erally offered to the public without a deductible. However, in Massachusetts
the new coverage was offered to the public subject to a $100 deductible. Thus
an insured whose automobile was damaged, even though fault lay with another
driver, was not reimbursed for the first $100 of loss. Even those insureds who
carried "all risk collision" coverage had to suffer the first $50 or $100 of loss,
regardless of fault.
As might be expected, the reaction of those insureds who could not receive
reimbursement for losses which had been inflicted through another's negligence
was quite negative. In response to this adversiveness, the Massachusetts Depart-
ment of Insurance required companies to offer an insurance coverage that would
permit in certain specific instances insureds to recover subject to no deductible
for their losses arising from damaged automobiles, if the damage was caused
by the fault of another.
It appears that the public desires motorists to retain responsibility for their
losses caused by the negligent operation of motor vehicles. And as a consequence
of this consumer desire neither Florida nor Massachusetts has actually removed
the fault concept from the settlement process for automobile property damage
insurance claims. The new type of coverage, of course, places the fault concept
back into the settlement process.
Under the recently enacted Michigan no-fault property-damage law, tort
liability for damage to automobiles, with certain limited exceptions, (e.g., when
an auto is properly parked) has been eliminated. In contrast with the Florida
and Massachusetts no-fault property-damage laws, the Michigan law permits
only very limited subrogation. It will be interesting to examine the effect of
this provision upon rating for premiums and resulting consumer attitudes4 0
In addition, the Michigan law makes no mandatory provision for the "inverse
liability" coverage that is being offered in Florida and Massachusetts. However,
the Insurance Bureau in Michigan is working with the automobile insurance
companies to develop such coverage to be offered on an optional basis.
Another issue in property damage no-fault insurance is the problem it
could create for those drivers who, regardless of the law, believe that they are
responsible for damage caused to the automobiles of others as a result of their
40 See Grayston, Deterrence in Automobile Liability Insurance, 39 INs. L.J. 195 '(1972).
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own negligence, if these other persons had not purchased first party no-fault
coverage. With tort immunity there would be no liability insurance available
to pay these automobile losses. The "at fault" driver, who has a sense of moral
responsibility for losses he caused, would have to pay the accident victim from
his personal resources to satisfy his moral conviction of what is the "right
thing" for him to do.
IV. Conclusion
Regardless of the merits of arguments advocating change in the bodily
injury liability insurance system, these arguments are inapplicable to the prop-
erty damage liability insurance system. Substantial differences have been found
between property damage and bodily injury systems in the method by which
losses are determined and the manner in which these losses are compensated.
The common denominator of fault does not render the property damage
and bodily injury liability insurance systems analogous. Since no studies have
shown that there is a need for no-fault property damage insurance, and there are
several reasons to retain the fault system as a basis for compensating automobile
property damage losses, it does not appear that legislative modification of the
property damage liability insurance system would provide sufficient benefits to
warrant the change from fault to no-fault.
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